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ABSTRACT: This paper explores the co-operative compliance approaches implemented by the Netherlands.
The OECD principles on co-operative compliance are the paper’s framework. The Dutch approach on co-
operative compliance is analysed with the OECD framework. It is concluded that the Dutch co-operative
compliance approach is not creating legal security. This research has created the legal framework for
comparing the co-operative compliance approach between countries.
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l. INTRODUCTION

The Organisation for Economic Cooperation and Development (OECD) has initiated the concept of co-
operative compliance. Many countries have implemented a form of co-operative compliance. The OECD
initiative is changing tax considerations. Taxes used to be accounted based on manual calculations and audited
based on detailed testing. The internal controls were not considered in tax accounting. The co-operative
compliance initiative has obliged companies to change the approach on tax accounting. National tax
administrations have published their perspective on tax controlling. Tax controlling is a basic requirement for
participating in co-operative compliance.

Co-operative compliance is a new form of legal tax compliance. Companies give early insight to the
tax authorities about their tax strategy and tax procedures. The tax authorities are required to give their opinion
about the tax structure soon after the company has presented their tax structure. For the tax authorities, this
should lead to better allocation of resources as they can put the most attention on the companies with the largest
legal tax risk.

For companies the benefit is the real-time insight in tax positions and therefore creating more certainty.
For legal security, legal knowledge is required. Legal knowledge could stem from laws (including cases) and
regulations. When a new phenomenon is started the relevant laws and regulation have still to be developed or
could be extracted partly from existing laws and regulations. Co-operative compliance is a new legal
phenomenon. The implemented laws and regulations are still very recent.

Despite the initiation by the OECD countries could still develop their own form of co-operative
compliance . The OECD has created very limited guidance for the co-operative compliance initiative. One of
the countries implementing co-operative compliance in an early stage is the United Kingdom. With this paper
the OECD guidelines are used to create guidance on legally comparing co-operative compliance approaches.
This framework is applied on the situation in the United Kingdom.

1. OECD
The OECD notes has been discussed in this research. In these notes it has mentioned basics. The first
basic is the compliance pyramid. This pyramid is applied in this research. The basic idea of the compliance
pyramid is that companies willing to comply has less severe tax audits and pressure. For co-operative
compliance it is essential that there is a clear separation between companies willing to comply and companies
not willing to comply. Companies require insight in the activities required to be in a certain category of co-
operative compliance. Clarity is a basic condition for legal security.
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The OECD also mentioned some operational basics required for sufficient co-operative compliance.
These are the basics mentioned in the “Right from the start” note. These basics are researched by this research.
Together with the clarity basic general condition the basics forming the framework for this section are as
follows:
- Companies have clarity about how to comply with co-operative compliance (Clarity).
- Looking forward and real-time action to ensure that tax uncertainties are prevented or detected when they
occur (timely).
- Put effort on the operations related to taxes (non-tax).
- Make it easy to comply and hard to not comply with laws and regulations (enforcement).
- Involve actively the tax payers, their representatives and other stakeholders with the purpose of better
understanding and cooperation between parties (involvement).

I1l. THEUNITED KINGDOM

In the United Kingdom co-operative compliance is guided by the HMRC internal manual “Tax
Compliance Risk Management”. In this manual the different steps for determining the level of tax risk is
defined. The high-level process is as follows: 1. Assessing inherent risk 2. Assessing risk mitigation 3.
Conclusions on residual risk. For the process of cooperation between the HMRC and the tax payer are different
articles starting with “TCRM” followed by the number of the article. In this section the relevant articles are
elaborated.

TCRM 3320: The HMRC identified different levels of inherent risk. Three general categories are
defined for inherent risk identification: complexity, boundary (internationality) and change. For all these
categories the level of inherent risk is identified and scored major, significant, moderate or low risk. The HMRC
defined the levels of risk in more detail in TCRM 3320.

TCRM 3330: The HMRC identified different levels of behavioural indicators. Three general categories
are defined for inherent risk identification: governance, delivery and tax strategy. For all these categories the
level of behavioural indicators is identified and scored low risk, tends to reduce risk, tends to increase risk and
increases risk. The HMRC defined the levels of risk in more detail in TCRM 3330.

TCRM 3360: According to the HMRC a decision for low risk need to be “as transparent and consistent
as possible”. The HMRC defined several examples which are indicators for low risk companies. Among others
the indicators for low risk are:

- The customer is open with HMRC in real time about how they manage tax compliance risk across all
relevant taxes and duties (1.1).

- The customer is aware of their obligations across all taxes and duties, seeks assistance as necessary and
provides appropriate resources to deal with those obligations (1.4).

- The customer has clear accountabilities up to and including the Board for the management of tax
compliance risk and tax planning (1.5).

- The customer has a history of accurate and timely returns, declarations, claims and payments across all
relevant taxes and duties (2.1).

- The customer is not involved in tax planning other than that which supports genuine commercial activity
(3.1).

- The customer tells us about significant transactions involving innovative interpretation of tax law and fully
discloses any legal uncertainty (3.3).

- The customer is not involved with illicit trades (3.4).

Revisiting: The tax compliance risk management can change over the years. The level of tax control
can therefore change over the years. The HMRC decides periodically whether the tax audit plan requires
adjustment. The revisiting plan depends on the category of the customer (low risk or not). Revisiting a low risk
company is based on a three-year cycle (TCRM 3410). Revisiting a non-low risk company will generally
appears annually (TCRM 3420).

Other: Other relevant guidance numbers which are not discussed in detail are the requirement to
collect evidence (TCRM 3370), to have a sufficient audit trail (TCRM 3380), the method for applying a risk
assessment (TCRM 4000) and the action plan for mitigating significant risks (TCRM 5000).

IV. ANALYSIS
Clarity. In the UK the tax administration has put great effort in defining the circumstances for low risk
and the situation of having not low risk (refer to chapter 3). As much as possible considerations and examples
are defined to guide the taxpayer. Moreover, the approach for tax audits is defined. The taxpayer can understand
the co-operative compliance approach without contacting the tax administration. All relevant information is
publicly available. To conclude, the clarity of the co-operative compliance regime is sufficient.
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Timely. In the UK the timely response of the tax administration on tax issues is less clear (refer to
chapter 3). The HMRC has safeguards for ensuring the accuracy of decisions on, for example, the decision
whether a company qualifies as a low risk company. More procedures generally mean more time consumption.
This is an influencing the timely aspect negatively. To conclude, the timely handling in co-operative compliance
is insufficient.

Non-tax. The use of non-tax processes is integrated in the aspect that the company is obliged to prove
the efficiency of the tax compliance risk management (refer to chapter 3). This creates an incentive to apply the
tax risk management also over the non-tax processes. The non-tax processes are not mentioned specifically in
the HMRC guidance. However, as it is such an evident aspect of tax controlling, it is assumed that the non-
operating processes are inherent on the HMRC guide for tax compliance risk management. To conclude, the use
of non-tax processes in the co-operative compliance regime is sufficient.

Enforcement. The UK has a clear approach on co-operative compliance (refer to chapter 3).
Companies can consult the guidance on co-operative compliance to apply for a low risk company. Also, there is
no pressure on companies to apply for the co-operative compliance regime. The group of companies is
questionable considering enforcement. The tax administration focuses only on large companies. Other
companies are not in the scope of co-operative compliance. Therefore, not all companies are stimulated to
participate in co-operative compliance. As the OECD did not mention that the co-operative compliance regime
should be for all companies in a country, this seems not a problem if the relevant group is stimulated to
participate: the benefits of becoming a low risk company are clear. To conclude, the enforcement of the co-
operative compliance regime is sufficient.

Involvement. In the UK the focus is on large companies (refer to chapter 3). This seems to limit the
involvement of different groups. In 2015 the HMRC revised its compliance tax risk management policy. Before
revising the policy a consultation document was published. The HMRC requested the opinion of business,
individuals, tax advisers, professional bodies and any other interested parties. This signals that the tax
administration considers it important to have as many as possible parties involved in the design of the tax
compliance risk management policy, even though the tax administration doesn’t focus on all companies. To
concluded, the involvement of different parties is sufficient in the co-operative compliance approach.

Analysis. The UK policy is elaborated based on five OECD principles. Four of these principles are
sufficient and one principle is insufficient in the co-operative compliance regime. The benefit of the UK
approach is clarity. Taxpayers are given a thorough understanding of the expectations of HMRC. Taxpayers can
read in detail the process of determining tax risks and examples create inspiration for taxpayers on the design of
the internal tax control environment. Over the years companies can rely on the co-operative compliance regime.
When a company has low risk it knows that without changes the HMRC relies in the tax internal control
environment and the resources allocated for the contact with the tax administration can be lowered for at least
three years. Consistency in the HMRC handling is ensured for three years. The downside of the co-operative
compliance regime is that timely reaction is not part of the HMRC policy. There are no procedures in place that
ensure the timely response. A counterargument is that low risk companies require limited contact with HMRC.
However, the current co-operative compliance form has the risk of letting taxpayers wait for a long time once
they have uncertain tax positions.

V. CONCLUSION

In this paper the legal framework for considering co-operative compliance is created. This is an
important starting point for comparing co-operative compliance approaches between countries. The framework
is beneficial for both scholars and practitioners as it is an easy but through legal framework to understand
different co-operative compliance approaches. This paper is therefore a call for scholars globally to conduct
research with the legal framework introduced in this paper to make tax controlling understandable. Limitation of
this paper is the subjectivity in the framework created. However, the framework is based on the OECD papers
and should therefore be an internationally accepted basis for conducting research.

REFERENCES

[1]. Organisation for Economic Co-operation and Development ‘Seoul Declaration’ (2006) retrieved October 5, 2016, from
http://www.oecd.org/tax/administration/37415572.pdf.

[2]. DW Colon ‘Toetsing van het Tax Management Maturity Model en horizontaal toezicht bereidheid in Nederland’ (2012) working
paper University of Groningen. Available at http://irs.ub.rug.nl/dbi/50bf518a7e54f, last accessed on 15 November 2016.

[3]. DW Colon & Swagerman, D.M. ‘Enhanced relationship preparedness in a Dutch multinational context: A tax control framework’
(2015) Journal of Accounting and Taxation, 7 (1), 13-18.

[4]. DW Colon & Swagerman, D.M. ‘Enhanced Relationship Participation Incentives for (Dutch) Multinational Organizations’ (2015)
Accounting & Taxation, 7 (1), 93-101.

[5]. I Burgers, & Meer-Kooistra, v. ‘Control frameworks for cross-border internal transactions; the tax perspective versus the
management control perspective’ (2015) In R. Russo, Tax assurance (pp. 335-368) Deventer: Wolters Kluwer.

*Corresponding Author: Damy W. Colon 68 | Page



Legal Security: Co-Operative Compliance in The United Kingdom

[6].
[7].

8.
[9].

[10].
[11].
[12].
[13].
[14].
[15].
[16].
[17].
[18].
[19].

[20].
[21].

[22].
[23].
[24].
[25].
[26].
[271.
[28].
[29].
[30].
[31].
[32].

[33].
[34].

[35].
[36].
[37].

[38].
[39].

[40].

[41].
[42].

Organisation for Economic Co-operation and Development A Framework: From Enhanced Relationship to Co-operative
Compliance (2013) retrieved October 10, 2016, from http://dx.doi.org/10.1787/9789264200852-en.

E Kirchler, Kogler, C. & Muehlbacher, S. ‘Cooperative Tax Compliance From Deterrence to Deference’ (2014) Current Directions
in Psychological Science, 23 (2), 87-92.

J Frecknall-Hughes & Kirchler, E. ‘Towards a General Theory of Tax Practice. Social Legal Studies’ (2015) 24 (2), 289-312.

K Gangl, Hofmann, E., Groot, M. & Kirchler, E. Taxpayers' Motivations Relating to Tax Compliance: Evidence from Two
Representative Samples of Austrian and Dutch Self-Employed Taxpayers (2015) Journal of Tax Administration, 1 (2), 1-11.

Ibid 3

Ibid 4

DW Colon ‘The current relevance of materiality: voluntary reporting, fraud, blockchain and co-operative compliance’ (2016)
International Journal of Business and Management Invention, 5 (12).

L Hel van Dijk & M Pheijjfer ‘A Tailor-Made Approach to Fiscal Supervision: An Evaluation of Horizontal Monitoring” (2012)
Bulletin for International Taxation, October.

K Bronzewska & V Tamburro Cooperative Compliance in Italy — Does it Stand a Chance? (2013) European Taxation, December.

J Braithwaite ‘Limits on Violence; Limits on Responsive Regulatory Theory’ (2014) Law & Policy, 36 (4), 432-456.

R Alexander & A Organ ‘Business tax incentives’ (2015) Business Horizons, 58, 363-369.

R Whait ‘Exploring innovations in tax administration: a Foucauldian perspective on the history of the Australian Taxation Office’s
compliance model’ (2014) Ejournal of Tax Research, 12 (1), 130-161.

J Langhamm & N Paulsen (2015). Effective engagement: Building a relationship of cooperation and trust with the community.
Ejournal of Tax Research, 13 (1), 378-402.

L Hauptman, S Gurarida & R Korez (2015). Exploring Voluntary Tax Compliance Factors in Slovenia: Implications for Tax
Administration and Policymakers. Journal of Local Self-Government, 13 (3), 639-659.

I Ayres (2013). Responsive regulation: A co-author’s appreciation. Regulation & Government, 7 145-151.

M Verbic, M Cok & D Sinkov ‘Some evidence 61 for implementing an enhanced relationship in Slovenia’ (2014) Financial Theory
and Practice, 38 (1), 61-80.

E Enden & K Bronzewska ‘The Concept of Cooperative Compliance’ (2014) Bulletin for International Taxation, October.

A Joseph ‘Aggressive Tax Planning and Tax Risk Management’ (2016) Derivatives & Financial Instruments, 18 (1).

A Lobova ‘Horizontal monitoring pilot brings enhanced relationship to Russia’ (2013) International Tax Review, 24 (2).

J Stewart Is Ireland a Tax Haven? (2013) retrieved 9 19, 2016, from http://www.tcd.ie/iiis/ddocuments/discussion/pdfs/iiisdp430.pdf.
J Caldéron The Spanish Transfer Pricing Regime and the OECD/G20 Base Erosion and Profit Shifting Project (2016) BULLETIN
FOR INTERNATIONAL TAXATION, 430-441.

Organisation for Economic Co-operation and Development ‘Right from the start: Influencing the Compliance Environment for
Small and Medium enterprises’ (2012) retrieved October 5, 2016, from http://www.oecd.org/site/ctpfta/49428016.pdf.

Organisation for Economic Co-operation and Development ‘A Framework: From Enhanced Relationship to Co-operative
Compliance’ (2013) retrieved 10 20, 2015, from http://dx.doi.org/10.1787/9789264200852-en

J Hasseldine, Holland, K., & Rijt, P. ‘Companies and taxes in the UK: actors, actions, consequences and responses’ (2012) eJournal
of Tax Research, 10(3), 532-551.

M. Rédel ‘Is horizontaal toezicht een middel om belasting ontgaan te voorkomen en wat is de rol van de CEO van multinationals
hierin?” (2012) Forfaitair, 225.

J Carrero & Seara, A. ‘The Concept of ‘Aggressive Tax Planning’ Launched by the OECD and the EU Commission in the BEPS
Era: Redefining the Border between Legitimate and lllegitimate Tax Planning (2016) INTERTAX, 44(3), 206-226.

F Herreveld ‘Belemmert Horizontaal Toezicht de toegang tot de rechter en daarmee de rechtsontwikkeling?” (2015) Weekblad
Fiscaal Recht, 62, 1-2.

M Oenema ‘Formeelrechtelijke aspecten van horizontaal toezicht (2014) Nederlands Tijdschrift voor Fiscaal Recht, 45.
Organisation for Economic Co-operation and Development ‘Study into the Role of Tax Intermediaries’ (2008) retrieved October 5,
2016, from http://www.oecd.org/tax/administration/39882938.pdf.

Organisation for Economic Co-operation and Development ‘Cape Town Communique’ (2008) retrieved October 5, 2016, from
http://www.oecd.org/tax/administration/39882938.pdf.

J Owens ‘The Role of Tax Administrations in the Current Political Climate’ (2013) BULLETIN FOR INTERNATIONAL
TAXATION, 156-160.

J Owens ‘The Taxation of Multinational Enterprises: An Elusive Balance’ (2013) BULLETIN FOR INTERNATIONAL
TAXATION, 441-445.

J Owens ‘Tax Transparency and BEPS’ (2015) Journal of Tax Administration, 1(2), 5-14.

MHRC ‘Tax Compliance Risk Management’ (2016) Retrieved 25 November, 2016, from https://www.gov.uk/hmrc-internal-
manuals/tax-compliance-risk-management

J Freedman, Loomer, G., & Vella, J. ‘Corporate Tax Risk and Tax Avoidance: New Approaches’ (2009) British Tax Review(1), 74-
116.

J Freedman ‘Designing a General Anti-Abuse Rule: Striking a Balance’ (2014) ASIA-PACIFIC TAX BULLETIN, MAY/JUNE.

A Bakker & Kloosterhof, S. ‘Tax Risk Management’ (2010) Amsterdam: IBFD.

*Corresponding Author: Damy W. Colon 69 | Page



